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Introduction

In recent years, the United Nations Committee on the Rights of Persons with
Disabilities has shown interest in presenting an effective and concrete
framework for the governments of the signatory countries to fully implement
the Convention on the Rights of Persons with Disabilities. This is because,
while the Convention has systematized its principles and directions, it is still in
a tentative state regarding specific implementation measures.

This report aims to demonstrate an effective framework through the policies
of the Japanese government and the efforts of organizations representing
persons with disabilities, which are being advanced in response to the
government review of the Convention.

The analysis focuses on the review of the adult guardianship system and the
review of the involuntary hospitalization system for persons with mental
disabilities, as well as the claims of organizations representing persons with
disabilities participating in the review process.

Japanese governments and DPO’s

(1) Relationship between the Constitution
and Treaties

In Japan, the Constitution is positioned as the
supreme law (Article 99). Therefore, treaties

+ can only be ratified if they do not conflict with
! the Constitution.

i Ratified treaties and other laws are

; considered equally compliant with the

i Constitution. Consequently, legal

[ constitution ]

' amendments based on treaties have been

[ legal codes ] i rejected on the grounds of constitutional
' compliance.
[ ; In response, the Japanese disability
--------- 1 constitution -~ movement adopted a strategy of not ratifying
i paradigm ; treaties until domestic laws are established.

(2) Issues of Treaty Interpretation

The authority to interpret treaties is held by the governments of the signatory
countries, as stipulated in the Vienna Convention on the Law of Treaties. As
a result, interpretations such as "the legal capacity under Article 12 of the
Convention only encompasses rights capacity and does not include capacity
to act" and "Article 14 of the Convention prohibits deprivation of personal
liberty solely based on disability and does not imply the abolition of
involuntary hospitalization systems based on disability and additional
requirements” have been widely accepted globally. However, the treaty body
has expressed differing views through government reviews.

The Japanese disability movement chose not to demand a change in the
interpretation of the treaty but instead to insist on compliance with the
concluding observations.

(3) Issues of Binding Force

The recommendations stated in the concluding observations are said to lack
legal binding force. This raises the possibility that signatory governments
may not comply with the recommendations on the grounds of their non-
binding nature. Therefore, the Japanese disability movement decided to
adopt a strategy of including a provision in the National Diet's supplementary
resolution that states, "Consideration will be given to legal amendments
based on the recommendations." This ensures that compliance with the
recommendations is reinforced by political binding force.

(4) Immediate Measures and Gradual Achievement

Discrimination under Article 5 of the Convention is considered to include
both direct and indirect discrimination. Direct discrimination as defined by
law is subject to immediate measures, while indirect discrimination, except
for those that fall under the three immediate types, becomes a target for
achieving full compliance based on Article 4, Paragraph 2 of the Convention.

Discussion

Involuntary hospitalization system

* In December 2022, during the 210th Extraordinary Session of the National
Diet, a supplementary resolution was adopted that includes the
recommendation from the United Nations Committee on the Rights of
Persons with Disabilities regarding the review of the Mental Health and
Welfare Act and the Medical Observation Act for Persons with Mental
Disorders, which calls for the abolition of involuntary hospitalization for
persons with mental disabilities. This resolution emphasizes the need to
organize the relationship between mental health care and other medical
policies, and to review the legal system regarding mental health care, taking
into account the characteristics of mental disorders while listening to the
opinions of persons with mental disabilities and taking necessary measures.

* Article 3 of the Supplementary Provisions of the Mental Health and Welfare
Act states, "The government shall consider the system of hospitalization
without the consent of the individual under the provisions of the Mental Health
and Welfare Act, taking into account the characteristics of mental disorders
and the actual conditions of persons with mental disabilities, and shall
examine necessary measures while listening to the opinions of persons with
mental disabilities regarding the implementation of the Convention on the
Rights of Persons with Disabilities."

* In April 2023, research began on "Support through Inpatient Medical Care in
a Mental Health and Welfare System that Allows for Safe Living in the
Community," which included a nationwide survey aimed at extracting policy
evidence for the abolition of involuntary hospitalization.

* From May 2024, the Ministry of Health, Labour and Welfare will hold a
"Study Group on the Promotion of Future Policies for Mental Health and
Welfare," where discussions will be held to form a consensus regarding the
review of the legal system, including responses to the recommendations.

Adult guardianship system

* In the supplementary resolution of the bill concerning the establishment of
related laws to optimize measures related to the restriction of rights of adult
wards, it is stated that "when proposals and general recommendations are
made by the Committee on the Rights of Persons with Disabilities under
Avrticle 39 of the Convention on the Rights of Persons with Disabilities, an
understanding of the current issues based on those proposals and
recommendations shall be conducted with the participation of organizations
representing persons with disabilities, and necessary measures, including a
review of related legal systems, shall be taken."

* On March 25, 2022, the "Second Basic Plan for Promoting the Use of the
Adult Guardianship System," which stipulates the review of the adult
guardianship system, was approved by the Cabinet.

* On April 9, 2024, the Ministry of Justice held a meeting of the Legislative
Council's Civil Code (Adult Guardianship, etc.) Subcommittee and began
discussions aimed at amending the Civil Code concerning the review of the
adult guardianship system.

Nvoluntary hospitalization system: The involuntary hospitalization system based on the Mental Health and Welfare Act is to be abolished immediately as it
constitutes direct discrimination. It is aimed to gradually reduce forced hospitalization that does not directly cite disability as a reason through planned

measures.

Adult guardianship system: Immediate measures will be taken to legislate the removal of requirements related to mental disabilities, and the de facto

guardianship will be gradually reduced.

It has become clear that separating measures against discrimination that directly cite disability as a reason from those that do not allows for the assurance of

effectiveness.



